EIA BRIEFING #3
Who should review EIAs and decide whether
a proposed activity may proceed?
The High Seas Alliance (HSA) and many States believe
the international community as a whole, represented by the
Conference of the Parties (CoP) and its subsidiary bodies, must have the
authority to review EIAs and decide whether proposed activities that affect
the ocean beyond national jurisdiction are allowed to proceed.

A number of States have proposed, and the HSA supports, the “tiered approach” to EIA
in which the international community, represented by the CoP, plays a greater role as
the severity of the likely impacts of a proposed activity increases. In this model:

States would be responsible for:
Environmental
Impact
Assessments

• Conducting an initial screening to determine whether a proposed activity may have
more than a minor or transitory effect on ABNJ and thus requires an EIA that meets
the requirements of the Treaty;
• Ensuring that EIAs are prepared in accordance with the requirements of the Treaty;
• Providing early notification to potentially affected States and to stakeholders about
proposed activities along with opportunities for comments and consultation.

The Scientific and Technical Body (STB) of the CoP would be
responsible for:
• Reviewing EIAs prepared by States Parties and making recommendations for
revision if needed. This is essential to ensure that all EIAs meet the minimum process
and content requirements of the Treaty, deter deficient or “flag of convenience”
EIAs, and protect the interests of countries that do not have the technical expertise
or manpower to review EIAs. Simply making EIAs public, as suggested by some,
ignores the very real capacity constraints faced by many countries. In addition, such
transparency is essential, but not sufficient to ensure adequate EIAs;
• Reviewing decisions by States not to prepare EIAs, which is needed to deter
improper avoidance of EIAs;
• Promoting the adoption of environmental impact assessment procedures in Part IV
by relevant regional and sectoral organizations; and
• Making recommendations to the CoP regarding whether the activity should proceed
and if so under what conditions.

The CoP, representing the international community as a whole,
should have the ultimate authority for:
• Determining whether a proposed activity affecting ABNJ may proceed using the
decision standard already in place for one activity in ABNJ – high seas bottom
fishing – that provides that high seas bottom fishing must be managed to prevent
significant adverse effects, or not authorized to proceed;
• Ensuring the preparation of a Strategic Environmental Assessment if requested; and
• In the case of unforeseen significant adverse effects resulting from an approved
activity, determining whether that activity should be allowed to continue, and if so,
under what conditions.
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Leaving decisions on whether an activity should proceed entirely with States invites
forum shopping and “flag of convenience” EIAs, and allows few options for States to
challenge substandard EIAs – short of full blown dispute resolution – which is rarely
invoked. If decision-making is to be left solely with States or other organizations, there
must be a “backstop” or “call-in” mechanism, whereby a State can ask the STB to
review an EIA or ask the CoP to review a decision to proceed with an activity.
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High Seas
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who we are
The High Seas
Alliance (HSA) is a
partnership of 40+
organizations from
around the globe
and is committed to
working with States
and others towards the
adoption, ratification,
and implementation
of a comprehensive
Treaty to protect the
world’s ocean beyond
national jurisdiction.

Screening (under Article 30)
•
•
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State-led
Screening related documents sent to STB and made public
Screening decision subject to time limited review
Group of experts to assist States lacking capacity to conduct screening
No further evaluation is necessary for proposed activities with less than minor or
transitory effects

Minor or transitory
effects

More than minor or
transitory effects

State-led review and decisionmaking

Internationalized review and
decision-making

• State reviews EIA and makes
decision on activity
• All EIA and decision-making
related documents made public

• STB reviews EIA
• COP makes decision on activity
based on STB recommendations
• All EIA and decision-making
related documents are made
public
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